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Analysis by the Legislative Reference Bureau

v

This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
v’

2 SECTION 1. 895.038 (1) (a) of the statutes is amended to read:

3 v/ 895.038 (1) (a) “Child” “Fetus” has the meaning given in s. 940.16 (1) (a).
v v

History: 1997 a. 219; 2005 a. 277.

SECTION 2. 895.038 (2) (a) (intro.) of the statutes is amended to read:
e

4

5 /" 895.038 (2) (a) (intro.) Except as provided in par. (b), any of the following
6 persons has a claim for appropriate relief against a person who performs a
7 partial-birth abortion and thereby kills a fetus:

History: 1997 a. 219; 2005 a 277. V}g

SECTION 3. 895.038 (2) (a) 1. of the statutes is amended to read:
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SECTION 3
1 \/’895.038 (2) (a) 1. If the person mother on whom a partial-birth abortion was
2 performed was-a-minor,the-parent-of the-miner has not attained the age of 18 years
3 at the time of the abortion, the maternal grandparents of the fetus.
X

History: 1997 a.219; 2005'4. 277,

SECTION 4. 895.038 (2) (a) 2. of the statutes is amended to read:

a{ E’ 'V/895.038 (2) (a) 2. The father, if married to the mother at the time she receives

@% 2 ) artial-birth abortion procedure, of the ehild fetus aborted by the partial-birth
7 abortion. 7
e 19973§§J(230';‘SI:)213175 940056 of the statutes is rep\galed and rec;{;ated to read:
9 /940.16 Partial-birth abortion. (1) In this section:
10 (;f) “Fetus” means a human being who has not been completely delivered from

11 the body of his or her mother.

4
@ (b) “Partial-birth abortion” means an abortion in which the person@L/

13 performing the abortion does all of the following:

@ / _= INSERT A

15 (END) v’
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1 ‘ Page 1551, i 1fter that line insert: \
2 : “SECTION 3834bm. 940.16 of the statutes is repealed and recreated to read: \i
3 940.16 Partial-birth abortion. (1) In this section: 5
4 ‘\g“é (a) “Partial-birth abortion” means an abortion in which the person performing /
5/

6%2, 1 Dehberately and intentionally vaginally delivers a living fetus until, in the

7 case of a head-first presentation, the entire fetal head is outside the body of the

8 mother, or, in the case of breech presentation, any part of the fetal trunk past the

navel is outside the body of the mother, for the purpose of performing an overt act that

the person knows will kill the partially delivered living fetus.
v v
11 2. Performs the overt act specified in subd. 1., other than completion of the

f any phys1c1an or any other person

v (2) Except as provided in su

15 who intentionally performs a partlal——blrth abor:ion is guilty of a Class I felony.

16 /(8) Subsection (2) does not apply to a partial-birth abortion that is necessary
17 to save the life of a mother whose life is endangered by a physical disorder, physical
18 illness, or physical injury, including a life-~endangering physical condition caused by
19 or arising from the pregnancy itself. ,

20 “224) A physician who is charged under sub%f (2) may seek a hearing before the
21 medical examining board on whether the physician’s conduct was necessary to save
22 the life of the mother whose life was endangered by a physical disorder, physical
23 111ness, or physical injury, including a life—endangering physical condition caused by
24 or arising from the pregnancy itself.
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/ "f(5) Upon a defendant’s motion, the trial court shall delay the beginning of the
v

i
/defendant’s trial for not more than 30 days to permit a hearing under sub. (4). The

”ﬁndings of the medical examining board shall be admissible at trial.
A’%/x; a%%pon mm a ﬁmalﬁblrﬁ §b01§aﬁ%§ is pgﬁér;g’&m "y . Y
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lv ) " SECTI()N 1. 895.038 (1) (a) of the statutes is amended to read:

\
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AN ACT to amend 895.038 (1) (a), 895.038 (2) (a) (intro.), 895.038 (2) (a) 1. and
895.038 (2) (a) 2.; and to repeal and recreate 940.16 of the statutes; relating

to: partial-birth abortion and creating a penalty.

nalyszs by the Legislative Reference Bureau
prefimifa ry draft. An.analysis.will be.provided in-a later-version. )

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

895.038 (1) (a) “Child” “Fetus” has the meaning given in s. 940.16 (1) (a)

%ECTION 2. 895.038 (2) (a) (intro.) of the statutes is amended to read:”

895.038 (2) (a) (intro.) Except as provided in par. (b), any of the following
persons has a claim for appropriate relief against a person who performs a
partial-birth abortion and thereby kills a fetus:

SECTION 8. 895.038 (2) (a) 1. of the statutes is amended to read:
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SECTION 3

895.038 (2) (a) 1. If the persen mother on whom a partial-birth abortion was

performed was-a-minor-the parent-of the minor has not attained the age of 18 years \
at the time of the abortion, the maternal grandparents of the fetus.

SECTION § 895.038 (2) (a) 2. of the statutes is amended to read:

895.038 (2) (a) 2. The father, if married to the mother at the time she receives

the partial-birth abortion procedure, of the ¢hild fetus aborted by the partial-birth

abortion.
SECTION |, 940.16 of the statutes is repealed and recreated to read:

940 16 Partlal—blrth abortlon (1) In this section:

(a) “Fetus means a human being who has not been completely delivered from

the bo dy 0 £ his or her mo ther e

w k;«m""‘"ﬂ g

' “Partlal—blrth abortlon means an abortion in which the person performing
the ;borfm; does} all of the following:

1. Deliberately and intentionally vaginally delivers a living fetus until, in the
case of a head-first presentation, the entire fetal head is outside the body of the
mother, or, in the case of breech presentation, any part of the fetal trunk past the
navel is outside the body of the mother, for the purpose of performing an overt act that

the person knows will kill the partially delivered living fetus.

2. Performs the overt act specified in subd. 1., other than completion of the

delivery, that kills the partially delivered living fetus.

’ {‘Physician” has the meaning given in s. 448.01 (5).
(2) Except as provided in sub. (3), any physician or any other person who
intentionally performs a partial-birth abortion is guilty of a Class I felony.

(3) Subsection (2) does not apply to a partial-birth abortion that is necessary

to save the life of a mother whose life is endangered by a physical disorder, physical
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SECTION 5

illness, or physical injury, including a life~endangering physical condition caused by

or arising from the pregnancy itself.

(4) A physician who is charged under sub. (2) may seek a hearing before the

i w; b

" medical examining board on whether the physician’s conduct was necessary to save
the life of the mother whose life was endangered by a physical disorder, physical

illness, or physical injury, including a life—endangering physical condition caused by

S S

or arising from the pregnancy itself.

(5) Upon a defendant’s motion, the trial court shall delay the beginning of the

5
6
7
8
9

defendant’s trial for not more than 30 days to permit a hearing under sub. (4). The

findings of the medical examining board shall be admissible at trial. o
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INSERT ANALYSIS:

Current law prohibits the performance of a partial-birth abortion and defines
a partial-birth abortion as one during which a person partially delivers a living
fetus, causes the death of the living fetus with the intent to kill the fetus, and then
completes delivery/of the fetus. A person who performs a partial-birth abortion is
guilty of a Class A'felony, and is subject to life imprisonment. Current law allows an
exception if the partial-birth abortion is performed in order to save the life of the
pregnant woman and no other option is available, and current law does not permit
the prosecution of the woman upon whom a partial-birth abortion is performed.\/
Current law also grants a civil cause of action to the father or, if the pregnant woman
who received the partial-birth abortion was a minor, the,grandparent, of a fetus
aborted by a partial-birth abortion ifthe father or grandparent did not consent to
the partial-birth abortion procedure. , =—(materpal)

After the United States Supreme Court invalidated a Nebraska statute that
prohibited “partial-birth abortion,” in Stenberg v. Carhart, 530 U.S. 914 (QOOO)fthe
Seventh Circuit Court of Appeals held that the current Wisconsin law prohibiting
partial-birth abortion had the same Lonstitutional flaws as the Nebraska statute
and enjoined its enforcement.ﬁplanned Parenthood of Wisconsin et al. ygDoyle, et al.,
249 F.3d 603 (7th Cir. 2001).

In 2007, the United States Supreme Court upheld a federal ban on
partial-birth abortion, finding that the federal ban did not unduly burden a woman’s
right to an abortion and that the federal statute set forth specific “landmarks” that
clearly delineate when a partial-birth abortion is being performed. Gonzales v.
Carhart, U.S. (2007).

This bill changes the current prohibition on the performance of a partial-birth
abortion to define “partial-birth abortion” as an abortion during which a person
vaginally delivers a living fetus until a certain proportion of the fetal body is outside v’
of his or her mother’s body and then kills the partially delivered fetus. This definition
is the same as that under the federal ban, as upheld by Gonzales.

The bill grants a physician who is prosecuted for performing a partial-birth
abortion the right to a hearing before the medical examining board to determine if
the partial-birth abortion was necessary to save the life of the mother.

The bill also specifies that a civil cause of action is granted to the father of a /
fetus aborted by a partial-birth abortion is limited to cases in which the father was
married to the mother at the time the abortion was performed.

f’ﬂ/’v‘%
[cRimE ]

i INSERT A: 3{

* 3%

* %

SECTION 1. 895.038 (1) (intro.) and (b) of the statutes are consolidated,

)5* renumbered 895.038%1) and amended to read:
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) In this section: <

Yoy R v
Hisgofy: 1997 a, 219; 2005 a. 277.

Wo® by, “Partial-birth abortion” has the meaning given in s. 940.16 (1) (a).

History: 1997 a. 219;2005 a 277 0<

SECTION 2. 895.038 (1) (a) of the statutes is repealed. v/

895.038 (1) (intro.)

enh of inserd A
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" for not more than 30 days to permit the hearing to take plaqe%

ECTION 3834bp. 940.16 (2) of the statutes is amended to r::zy ’
.16.(2) Except as provided in sub.—(3)-wheever subs.(3) and (5), any

er person who intentionally performs a-partial-birth abortion

and thereby kills a fetus isguilty of a Class A I felony,
SECTION 3834bt. 940.16 (3)«f the statute/s%mended to read:

e
940.16 (3) Subsection (2) does not y ifthe to a partial-birth abortion that

is necessary to save the life of a- weman mother whose life is endangered by a physical

disorder, physical illness, or physical injury, incluc}mga life~endangering physical

isorder, physical illness or-physieal-injury condition caused by or arising from the

H

pregnancy itself;-and-if no-other-medical procedure-would-sutheedor-that-purpese.
™~

a
-

SECTION 3834bw. 940.16 (4) of the statutes is created to read:
940.16(4) A physician who is charged under sub. (2) may seek a hearing before

P /

the medical examining board on whether the physician’s conduct was necessary to
save the life of the mother whose life was endangered by a physical disorder, physical
illness, or physical injury, including a life~endangering physical condition caused by
or arising from the pregnancy itself. The findings of the medical examining board
on that issue shall be admissible on that issue at the defendant’s trial. Upon the

defendant’s motion, the trial court shall delay the beginning of the defendant’s trial

5

(END) é»g in<ert B

=~
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Hurley, Peggy

From: Gilkes, Keith

Sent:  Monday, December 17, 2007 4:59 PM

To: Hurley, Peggy

Subject: FW: Partial-birth abortion - need for LRB-3034/2, LRB-3285/2 to correct an omission

Peggy-

Another correction to the partial-birth abortion draft to look at correcting? Please make the correction if
needed.

Thanks.
Keith A. Gilkes

Office of Senator Scott Vitzgerald
Phone: (608) 266-5660

From: Mary Klaver [mailto:mklaver@wrtl.org]

Sent: Monday, December 17, 2007 4:24 PM

To: Sen.Fitzgerald; Rep.Ott); Rep.Staskunas

Cc: Gilkes, Keith; Mueller, Virginia; Ramirez, Adrienne; Burri, Lance; Hurley, Peggy; Sue Armacost
Subject: RE: Partial-birth abortion - need for LRB-3034/2, LRB-3285/2 to correct an omission

_ As long as the draft is being modified, | think another correction is needed. On page 2, line 3, shouldn’t
“Partial-birth abortion” be “partial-birth abortion” — in other words, be lower case because it is in the middle of
the sentence?

From: Mary Klaver [mailto:mklaver@wrtl.org]

Sent: Monday, December 17, 2007 4:12 PM

To: 'Sen. Scott Fitzgerald'; 'Rep. Jim Ott'; 'Rep. Tony Staskunas'

Cc: 'Keith Gilkes’; 'Ginger Mueller’; 'Adrienne Ramirez'; 'Lance Burri'; 'Peggy Hurley'; Sue Armacost
Subject: Partial-birth abortion - need for LRB-3034/2, LRB-3285/2 to correct an omission

Hello,
| was going over the drafts of the Wisconsin partial-birth abortion ban and discovered an inadvertent omission.
The drafting instruction was to mirror the federal law which uses the term “fetus.” Wisconsin’s current statutes
use the term “child.” So, “child” was replaced throughout the bill with “fetus.” However, we missed one in s.
895.038 (4). The correction would be as follows:

On page 3, after line 7, insert:

Section 6. 895.038 (4) of the statutes is amended to read:

895.038 (4) Subsection (2) applies even if the mother of the ekitd fetus aborted by the partial-
birth abortion consented to the performance of the partial-birth abortion.

12/19/2007
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Also, please renumber “Section 6” on page 3, line 8, to “Section 7.” (So that it is not obvious that there
was an omission.)

| discussed the child->fetus error with Peggy Hurley, the LRB drafter. She agreed that the change was
necessary. She needs an instruction from Sen. Fitzgerald and Rep. Jim Ott to make the change to each draft.
You can simply forward this email to her with an instruction to make this change.

When LRB-3034/2 (senate version) and LRB-3285/2 (assembly version) are done, would you please send a
copy to me? Thanks.

Mary Klaver

Legisiative Legal Counsel
Wisconsin Right to Life
414-778-5780
mklaver@wrtl.org

12/19/2007



P

: 2007 - 2008 LEGISLATURE LRB-303441
PJH:bx:mwir—

X

KX
2007 BILL

1 AN ACT ¢to repeal 895.038 (1) (a); to consolidate, renumber and amend

2 895.038 (1) (intro.) and (b); to amend 895.038 (2) (a) (intro.), 895.038 (2) (a) 1.

3 and 895.038 (2) (a) 2.; and to repeal and recreate 940.16 of the statutes;

o

relating to: partial-birth abortion and creating a penalty.

Analysis by the Legislative Reference Bureau

Current law prohibits the performance of a partial-birth abortion and defines
a partial-birth abortion as one during which a person partially delivers a living
fetus, causes the death of the living fetus with the intent to kill the fetus, and then
completes delivery of the fetus. A person who performs a partial-birth abortion is
guilty of a Class A felony, and is subject to life imprisonment. Current law allows an
exception if the partial-birth abortion is performed in order to save the life of the
pregnant woman and no other option is available, and current law does not permit
the prosecution of the woman upon whom a partial-birth abortion is performed.
Current law also grants a civil cause of action to the father or, if the pregnant woman
who received the partial-birth abortion was a minor, the maternal grandparent, of
a fetus aborted by a partial-birth abortion if the father or grandparent did not
consent to the partial-birth abortion procedure.

After the United States Supreme Court invalidated a Nebraska statute that
prohibited “partial-birth abortion,” in Stenberg v. Carhart, 530 U.S. 914 (2000), the
Seventh Circuit Court of Appeals held that the current Wisconsin law prohibiting
partial-birth abortion had the same constitutional flaws as the Nebraska statute
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and enjoined its enforcement. Planned Parenthood of Wisconsin et al. v. Doyle, et al.,
249 F.3d 603 (7th Cir. 2001).

In 2007, the United States Supreme Court upheld a federal ban on
partial-birth abortion, finding that the federal ban did not unduly burden a woman’s
right to an abortion and that the federal statute set forth specific “landmarks” that
clearly delineate when a partial-birth abortion is being performed. Gonzales v.
Carhart, U.S. (2007).

This bill changes the current prohibition on the performance of a partial-birth
abortion to define “partial-birth abortion” as an abortion during which a person
vaginally delivers a living fetus until a certain proportion of the fetal body is outside
of his or her mother’s body and then kills the partially delivered fetus. This definition
is the same as that under the federal ban, as upheld by Gonzales.

The bill grants a physician who is prosecuted for performing a partial-birth
abortion the right to a hearing before the medical examining board to determine if
the partial-birth abortion was necessary to save the life of the mother.

The bill also specifies that a civil cause of action is granted to the father of a
fetus aborted by a partial-birth abortion is limited to cases in which the father was
married to the mother at the time the abortion was performed.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

e
SECTION 1. 895.038 (1) (intro.) and (b) of the statutes are consolidated,

renumbered 895. 038 (1) and amended to read: oA :Lw oarkial-bicd
In this sectmn——éb}é"“?arﬁr&kﬁbi-rﬂbh abortmn” has the

895.038 (1)
meaning given in s. 940 16 (1) (a). o v
SECTION 2. 895.038 (1) (a) of the statutes is repealed.
v’

SECTION 3. 895.038 (2) (a) (intro.) of the statutes is amended to read:

895.038 (2) (a) (intro.) Except as provided in par. (b), any of the following
persons has a claim for appropriate relief against a person who performs a
partial-birth abortion and thereby Kkills a fetus:

SECTION 4. 895.038 (2) (a) 1. of tﬁ; statutes is amended to read:
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895.038 (2) (a) 1. If the persen mother on whom a partial-birth abortion was

performed was-a-mineor-the-parent-of the-miner has not attained the age of 18 years

at the time of the abortion, the maternal grandparents of the fetus.

%
SECTION 5. 895.038 (2) (a) 2. of the statutes is amended to read:

895.038 (2) (a) 2. The father, if married to the mother at the time she receives

the partial-birth abortion procedure, of the ¢hild fetus aborted by the partial-birth

A v
" SECTION 6. 940.16 of the statutes is repealed and recreated to read:

940.16 Partial-birth abortion. (1) In this section:

(a) “Partial-birth abortion” means an abortion in which the person performing
the abortion does all of the following:

1. Deliberately and intentionally vaginally delivers a living fetus until, in the
case of a head—first presentation, the entire fetal head is outside the body of the
mother, or, in the case of breech presentation, any part of the fetal trunk past the
navel is outside the body of the mother, for the purpose of performing an overt act that
the person knows will kill the partially delivered living fetus.

2. Performs the overt act specified in subd. 1., other than completion of the
delivery, that kills the partially delivered living fetus.

(b) “Physician” has the meaning given in s. 448.01 (5).

(2) Except as provided in sub. (3), any physician or any other person who
intentionally performs a partial-birth abortion is guilty of a Class I felony.

(3) Subsection (2) does not apply to a partial-birth abortion that is necessary
to save the life of a mother whose life is endangered by a physical disorder, physical
illness, or physical injury, including a life—~endangering physical condition caused by

or arising from the pregnancy itself.
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(4) A physician who is charged under sub. (2) may seek a hearing before the
medical examining board on whether the physician’s conduct was necessary to save
the life of the mother whose life was endangered by a physical disorder, physical
illness, or physical injury, including a life~endangering physical condition caused by
or arising from the pregnancy itself. The findings of the medical examining board
on that issue shall be admissible on that issue at the defendant’s trial. Upon the
defendant’s motion, the trial court shall delay the beginning of the defendant’s trial
for not more than 30 days to permit the hearing to take place.

(END)
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INSERT A:
-
SECTION 1. 895.038 (4) of the statutes is amended to read:

'

895.038 (4) Subsection (2) applies even if the mother of the ¢hild fetus aborted

by the partial-birth abortion consented to the performance of the partial-birth

abortion.

History: 1997 a. 219; 2005 a. 277.



Basford, Sarah

N -
From: Hurley, Peggy
Sent: Thursday, January 17, 2008 2:05 PM
To: Basford, Sarah
Ce: Gilkes, Keith
Subject: FW: Can you please...

Sarah, can you do this?

From: Gilkes, Keith

Sent: Thursday, January 17, 2008 2:04 PM
To: Hurley, Pegay

Subject: Can you please...

Peggy-

Can you please jacket the Partial Birth Abortion Ban Legislation - LRB-3034/27?

Go ahead and send it over to out office - 202 South

Thanks.

Keith A. Gilkes

Office of Senator Seott Fitsgerald
13th State Senate District
Phone: (608) 266-5660
Keith.Gilkees(@ legis. wisconsin., gov




